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BACKGROUND 

The Exeter Education Association, NEA-New Hampshire 
(Association) f i l e d  a Pe t i t i on  for Declaratory Judgment on July 2, 
1996 p e r t a i n i n g  t o  i t s  continuing and/or res idual  r i g h t s ,  i f  any, as 
the  result  of the Exeter School D i s t r i c t ’ s  having changed i n t o  a 
cooperative school as t r ic t  namely, Exeter Regional Cooperative 
School D i s t r i c t  ( D i s t r i c t ) ,  i n  March of 1996  after vo te r s  approved0 
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t h a t  change i n  the  communities of Brentwood, E a s t  Kingston, Exeter, 
Kensington, N e w f i e l d s  and Stratham. The Exeter Regional Cooperative 
School D i s t r i c t  f i l e d  its answer t o  the p e t i t i o n  on July 24, 1996. 
This matter w a s  then heard by the undersigned hearing o f f i c e r  on 
D e c e m b e r  19, 1996 after p r i o r  continuances sought by and granted t o  
the  p a r t i e s  f o r  hearing dates on October 8 ,  1996 and November 7, 
1996. A t  t h e  conclusion of the  hearing on D e c e m b e r  19, 1996, t h e  
record w a s  l e f t  open, by agreement of t he  p a r t i e s ,  t o  permit t h e  
f i l i n g  of post-hearing memoranda on or  before January 7, 1997, a t  
which t i m e  t h e  record w a s  closed. 

0 

1. 


2. 


3. 


4 .  

F I N D I N G S  O F  FACT 

As of the  date of the  f i l i n g  of t he  Pe t i t i on  f o r  
Declaratory Judgment and the da te  of hearing i n  
t h i s  matter, the  Exeter School Board w a s  a "public 
employer" of teachers and other personnel within 
t h e  meaning of RSA 273-A:lX. 

The Exeter Education Association, NEA-New Hampshire, 
is  the  duly certified bargaining agent f o r  teachers 
and other  personnel employed by the  Exeter School 
Board i n  the Exeter School D i s t r i c t .  

The Exeter School Board and the Exeter Education 
Association are p a r t i e s  t o  a co l l ec t ive  bargaining 
agreement (CBA) f o r  the period September 1, 1996 
through August 31, 1999. (Association Exhibit  
No 3.) The recognition clause of t h a t  agreement 
acknowledges the  Association as the  exclusive 
representat ive of a l l  professional employees of the  
Exeter School D i s t r i c t ,  "professional" being defined 
as those pos i t ions  requiring c e r t i f i c a t i o n  by the  
State Board of Education and including department 
heads who teach three  (3) o r  more periods per  day, 
nurses ,  guidance personnel and l i b r a r i a n s .  
Currently,  the  Exeter school system provides edu­
ca t ion  f o r  grades K-12, has approximately 3350 
s t aden t s  and 265 professional staff .  

The Exeter Regional Cooperative School Board w i l l  
become a publ ic  employer" of teachers and other 
personnel within the  meaning of RSA 273-A:lX once 
it has t en  (10) or more employees who have a commun­
i t y  of i n t e r e s t  as defined by RSA 273-A:8. The 
Cooperative School D i s t r i c t  \\assumes operating 
r e spons ib i l i t y  on July 1, 1997 f o r  grades 6-12," 
however, a new middle school f o r  grades 6 through 
8, funding f o r  which w a s  approved on November 9, 
1996, is not expected t o  be completed u n t i l  
September of 1998. In  the interim, s i x t h  graders 
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w i l l  continue t o  be housed, transported and support­
ed by t h e i r  respective loca l  municipali ty school 
districts. (Association Exhibit No. 8 .  ) Those 
local school districts have declared t h a t  “ s ix th  
grade education is the respons ib i l i ty  of t h e  
Cooperative School D i s t r i c t  as of July 1, 1997. 
S ix th  grade teachers w i l l  be employees of t he  
Cooperative as of t h a t  date .  T e r m s  and conditions 
of employment w i l l  be determined by the  Coop; 
however, i n  order t o  maintain order and clear 
procedures, various building po l i c i e s  and proce­
dures of each [ local]  district w i l l  continue t o  
govern the  ins t ruc t ion  i n  the  classroom and conduct 
while i n  the  building.“ (Association Exhibit  No. 8 . )  
Cost of s i x t h  grade special  education i s  t o  be 
borne by each loca l  d i s t r i c t  u n t i l  operations move 
to the  new middle school building. 

5. 	 In  a d d i t i o n  t o  Exeter, the other  l o c a l  districts 
have CBA’s  with t h e i r  personnel: Brentwood f o r  
1996-99,  E a s t  Kingston f o r  9/95 t o  9/98, Kensington 
f o r  9/95 t o  9 /97 ,  Newfields f o r  9/95 t o  9/97 and 
Stratham f o r  9/94 to 9 /97 .  (Exhibits A through E ,  
inc lus ive .  ) The proposed articles of agreement 
among the  s i x  loca l  d i s t r i c t s  call  f o r  the  new 
Cooperative School D i s t r i c t  t o  be responsible f o r  
grades 6 through 1 2  and fo r  the loca l  districts 
t o  have weighted voting pr iv i leges :  Brentwood, 11%; 
E a s t  Kingston, 6%; Exeter, 52%; Kensington, 7%; 
Newfields, 4% and Stratham, 20%. (Exhibit G . )  

6. 	 Pr io r  t o  the formation of the Regional Cooperative 
School D i s t r i c t ,  the  Exeter school system received 
s tudents  f o r  Grade 7 and 8 ( jun ior  high) and G r a d e s  
9-12 (high school) from the other f i v e  named towns. 
O n c e  f u l l y  operational,  inclusive of t he  new middle 
school facul ty  , the  Cooperative School D i s t r i c t  w i l l  
have a respons ib i l i ty  f o r  G r a d e s  6-8 i n  the  new 
middle school and Grades 9-12 i n  the high school. 
S ix th  graders,  w i l l  “ l i ke ly  be schooled i n  t he  same 
bui ldings and by the  same staff f o r  the  1997-98 
school year a s  the  1996-97 school year .”  (St ipula­
t i o n s  3 and 1 2 . )  With the exception and addi t ion  
of the  s i x t h  grade students,  t he  student population 
of the Cooperative School D i s t r i c t  w i l l  be essent ia l ly  
t h e  same as t h a t  of former G r a d e s  7 through 12  of 
t h e  Exeter School D i s t r i c t ,  t h a t  district remaining 
i n  existence f o r  grades K-5. (St ipulat ions 6 and 20.) 

7 .  	 The Cooperative School D i s t r i c t  w i l l  be adopting a 
budget and employing professional staff f o r  the  
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school year commencing July 1, 1997. Sixth grade 
teachers from each of the f i v e  l o c a l  school districts 
and teaches from the  Exeter School D i s t r i c t  w i l l  be 
of fe red  employment with the Cooperative School 
D i s t r i c t  f o r  employment after Ju ly  1, 1997 .  The 
Exeter School D i s t r i c t  current ly  employs approximately 
10  1/2 s ix th  grade teachers.  (S t ipu la t ions  13, 1 4  
and 2 6 . )  

0 .  	 Teachers from the f i v e  loca l  school d i s t r i c t s  are 
not p a r t i e s  t o ,  and have not pa r t i c ipa t ed  i n ,  t he  
negot ia t ion of the CBA between t h e  Exeter Education 
Association and The Exeter School Board. L i k e w i s e ,  
t he  Board of the  new Cooperative School D i s t r i c t  
has not par t ic ipa ted  i n ,  o r  been a par ty  t o ,  t he  
negotiations f o r  a CBA between t h e  Exeter Education 
Association and the  Exeter School D i s t r i c t .  Ninety-
f ive  (95) percent of the  professional  staff of t he  
new Cooperative School D i s t r i c t  w i l l  come from the  
Exeter school system who previously w e r e  p a r t i e s  
t o  and par t ic ipa ted  i n  the negot ia t ion of t he  CBA 
between the Exeter Education Association and t h e  
Exeter School D i s t r i c t .  (S t ipu la t ions  18, 19 and 2 1 . )  

9.  	 Approximately 155 teachers and other  professional  
employees represented by the  Exeter Education Assoc­
i a t i o n  w i l l  be employed by the  Cooperative School 
D i s t r i c t  f o r  the 1997-98 school year.  Approximately 
9 1/2 teachers w i l l  come from towns other  than the  
Town of Exeter. (S t ipu la t ion  27 . )  

10, 	 A s  the r e s u l t  of funding approved by voters  on 
November 9 ,  1996,  t he  Exeter Regional Cooperative 
School Board has withdrawn its motion t o  dismiss 
as f i l e d  September 18, 1996 because, a t  t h a t  t i m e ,  
t he  new Cooperative School D i s t r i c t  had ye t  t o  be 
funded. The p a r t i e s  fu r the r  s t i pu la t ed  the  following 
i s sue  t o  be addressed i n  t h i s  declaratory judgment 
ac t ion  : 

Is the  newly-formed Exeter Regional Coop­
e r a t i v e  School D i s t r i c t  bound by the  terms 
of the ex i s t ing  co l l ec t ive  bargaining agree­
m e n t  between the  Exeter Education Association 
and the Exeter School D i s t r i c t ?  

DECISION AND ORDER 

This case m a y  be assessed from t he  perspect ives  of public 
pol icy / leg is la t ive  i n t e n t ,  p r i o r  PELRB and court decisions i n  New 
Hampshire, and Federal l e g i s l a t i o n  and case l a w  on the  issue of0 
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cont rac t  i n t e g r i t y  and conditions of continuation, a l b e i t  pr imari ly  
i n  the  p r i v a t e  sec tor .  Al l  po in t  t o  the  same conclusion. 

When t h e  publ ic  employee labor r e l a t i o n s  l a w  w a s  passed i n  1975,  
i ts  avowed purpose, as reflected i n  Chapter 490 of the Laws of 1975,  
w a s  "to f o s t e r  harmonious and cooperative r e l a t ions  between publ ic  
employers and t h e i r  employees."f It  required public employers t o  
negot ia te  i n  good f a i t h  and t o  reduce t o  writ ing any agreements 
reached with employee organizations." Thus, t he re  are two 
compelling, publ ic  policy considerations contained i n  l e g i s l a t i v e  
i n t e n t ,  namely, harmonious r e l a t ions  and i n t e g r i t y  of cont rac t .  
Neither of these  i s  fur thered if a publ ic  employer has the  unilateral 
a b i l i t y  to change its legal composition, whether by accre t ion  , 
merger, spin-off or creat ion of a new e n t i t y ,  and then have the  
a b i l i t y  t o  cancel or repudiate i t s  CBA with the  c e r t i f i e d  bargaining 
agent .  W e r e  t he  services t o  be rendered t o  change subs t an t i a l ly  and 
w e r e  the  employees rendering those serv ices  t o  change subs t an t i a l ly  
and/or t o  be required t o  render them i n  a subs t an t i a l ly  new loca le ,  
then t h e r e  may be a bas i s  f o r  recognizing the independence of t he  
accreted, m e r g e d ,  spun-off or newly created e n t i t y .  That does not  
appear t o  be t h e  case, or t o  be appropriate,  under the facts herein.  
Moreover, i f  it w e r e  t o  be t he  case, it would create a s i t u a t i o n  
where one side could repudiate the CBA while the same prerogat ive 
w o u l d  no t  be extended t o  t h e  other.  This is  damaging t o  the  
i n t e g r i t y  of the  contract  and t o  the p a r t i e s '  need t o  settle on the  
terms of a CBA. I t  i s  poor public pol icy and is  contrary t o  the  
"Level p lay ing  f i e l d "  concept supported by the courts i n  t h i s  state. 
See Appeal of Alton School D i s t r i c t ,  140 NH 303 a t  308 ( 1 9 9 5 ) .  
Likewise, it would unnecessarily and inappropriately s h i f t  t he  
"balance of power" contemplated by RSA 273-A. See App ea1 of Franklin 
Education Association, 136 N . H .  332 a t  337 ( 1 9 9 2 ) .  This brings us  t o  
PELRB and cour t  decisions i n  N e w  Hampshire. 

In 1976 ,  the  N . H .  Supreme Court decided American Federation of 
State County and Municipal Employees V .  City of Manchester, 116 NH 
665 ( 1 9 7 6 ) ,  which l i t igated the  i ssue  of whether the separat ion of 
the t r a f f i c  d iv is ion  from t h e  department of highways and the  c rea t ion  
of a separa te  department of t r a f f i c  comprised of the same personnel 
terminated the  r igh t s  and benef i t s  of those employees under t h e i r  
p re-ex is t ing  CBA. The Court said, i n  pe r t inen t  pa r t :  

An ordinary contract  w i l l  not bind an unconstenting 
successor t o  a contract ing par ty .  However, t h i s  i s  
not t r u e  of a co l l ec t ive  bargaining contract  which 
is  intended t o  regulate  a l l  the aspects  of the compli­
cated re la t ionship  between employer and employees .... 
The con t rac t  between [AFSCME] and the  highway depart­
ment covered, among other matters, wages and hours, 
promotions and t r ans fe r ,  causes f o r  discharge, 
s en io r i ty  , grievance procedures , annual vacations 
and many other topics .  Even without t he  complu­
s ion  of a s t a t u t e ,  such c o n t r a c t s  should continue 
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in force, if the circumstances warrant i t  when 
there i s  a substantial continuity of  identity in 
the enterprise before and after  a change in employers. 
AF'SCME V .  C i t y ,  116 W 665 a t  667 (1976) c i t i n g  t o  
John Wiley & Sons V.  Livingston, 376 US 543 a t  551 
( 1 9 6 4 ) .  (Emphasis added.) 

The Count continued
bysaying, "Where the re  i s  l i t t l e  change i n  
t h e  employment re la t ionship,  such cont inui ty  f u r t h e r s  t he  
expectat ions of one parties to the  co l l ec t ive  bargaining agreement 
and i s  des i r ab le  i n  t h a t  it maintains the s t a b i l i t y  of the  employment 
r e l a t ionsh ip  between the  parties. 

It appears t h a t  the  same pr inc ip l e s  should apply i n  t h i s  case. 
Notwithstanding t h a t  the Cooperative School D i s t r i c t  is a newly 
created e n t i t y ,  the  iden t i ca l  functions w i l l  be performed i n  the  
de l ive ry  of educational services t o  v i r t u a l l y  t h e  same students  by a 
workforce t h a t  i s  more than 90% iden t i ca l  t o  the  secondary teachers  
cu r ren t ly  employed by the  Exeter School D i s t r i c t .  If t h i s  a lone i s  
n o t  s u f f i c i e n t l y  compelling, one must a l so  consider t he  d e s i r a b i l i t y  
of cont rac t  s t a b i l i t y  through August of 1999 ,  an agreement t h a t  w a s  
negot ia ted i n  a co l l ec t ive  bargaining environment which has created 
expectat ions on both sides and which has been the  product of give-
and-take by them. Since the  1996-99 agreement is  cur ren t ly  i n  force  
and would have stayed i n  force fo r  secondary teachers  i n  Exeter 
through 1999 had the  voters  not approved the  new Cooperative School 
D i s t r i c t ,  i t  also enjoys the  very pos i t i ve  a t t r i b u t e  of a l ready 
having been funded. 

I n  1 9 9 1 ,  the  PELRB decided Hollis-Brookline Cooperative Support 
Staff Association e t  al., Decision No. 91-31 (June 1, 1991) after 
both  the  Hollis-Brookline Cooperative Support S ta f f  Association and 
t h e  Hollis-Brookline Cooperative Teachers Association f i led  p e t i t i o n s  
for c e r t i f i c a t i o n  t o  coincide with the  operating date of 
r e s p o n s i b i l i t y  f o r  the  newly formed Holl-Brookline Cooperative School 
D i s t r i c t  on July 1, 1991.  The Cooperative School Board opposed the  
p e t i t i o n s  for c e r t i f i c a t i o n  because the  former local school districts 
would continue t o  exist to provide education i n  grades K through 6 .  
As is  the  case i n  Exeter, i n  Hollis-Brookline, t h e  Cooperative S c h o o l  

D i s t r i c t  offered cont rac ts  to current  junior and senior  high school 
teaching s t a f f ,  intended to and d id  operate i n  t h e  same bui ldings as 
formerly operated by t h e  Holl is  school department f o r  t h e  grades 
involved and served the same student population. The PELRB ru led  
tha t  the  Cooperative School Board w a s  obligated t o  honor t h e  e x i s t i n g  
CBA " in  keeping w i t h  the s p i r i t  and i n t e n t  of RSA 273-A and i ts  
p o l i c y  t o  f o s t e r  harmonious and cooperative r e l a t i o n s  between 
employees and employers by encouraging order ly  and uninterrupted 
operat ion of government." The Exeter Cooperative School D i s t r i c t  has 
failed t o  show why there  should be a departure from these  t i m e -
honored p r inc ip l e s .e 
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As f o r  federal in s igh t ,  Warrior & Gulf Navigation C o . ,  363 U . S .  

574 a t  580 (1960) f requent ly  cited f o r  i s sues  of a r b i t r a b i l i t y  v i a  
Westmoreland, 132 NH 103 (1989) and City of Nashua, 132 NH 669 
(1990), a l s o  speaks t o  the primacy of the labor agreement. 

"The choice [of enter ing i n t o  a contractual  
r e l a t ionsh ip  i n  the  form of a labor agreement] 
is  general ly  not  between en ter ing  or  refusing 
t o  enter i n t o  a re la t ionship,  for  t h a t  i n  a l l  
p robab i l i t y  pre-exis ts  the negotiations.  
Rather it i s  between having t h a t  re la t ionship  
governed by an agreed-upon r u l e  of l a w  o r  
leav ing  each and every m a t t e r  subject t o  a 
temporary resolut ion dependent so le ly  upon 
the  r e l a t i v e  s t rength,  a t  any given moment, 
of t h e  contending forces .  

Noting t h a t  employees and t h e i r  union o rd ina r i ly  do not  take 
p a r t  i n  negot ia t ions  leading t o  a change i n  corporate ownership, t he  
United States Supreme Court, i n  John Wiley h Son V. Livingston, 376 
US 543 a t  549 (1964), said, "The objectives of a na t iona l  labor  
pol icy . . .r equ i r e  t h a t  the r igh t fu l  prerogative of owners 
independently to rearrange t h e i r  businesses and even to  e l imina te  
themselves a s  employers be balanced by some pro tec t ion  t o  the  
employees from a sudden change i n  the employment r e l a t ionsh ip .  " 
(Emphases added. ) The Court reached t h i s  conclusion after the  
"wholesale transfer" of the  former employer's employees t o  Wiley 
"apparently without d i f f i c u l t y . "  376 US 543 a t  551. 

I n  NLRB V - Burns Security Services, 406 US 272 (1972), Burns w a s  
t he  successor to a CBA between Wackenhut Corporation and United Plant  
Guard Workers. The U.S. Supreme Court affirmed the NLRB'S  bargaining 
order because t h e  bargaining u n i t  remained unchanged, 27 of 42 
Wackenhut guards w e r e  h i red  by Burns, and t h e  operational s t ructures  
and p rac t i ces  were essen t i a l ly  the same between Wackenhut and Burns. 
"It has been cons is ten t ly  held t h a t  a m e r e  change of employers o r  
ownership ...is  not such an 'unusual circumstance' as t o  affect the  
force  of the  B o a r d ' s  c e r t i f i c a t i o n  . . .i f  a majority of employees after 
the  change of ownersh ip  or  management w e r e  employed by the preceding 
employer.", 406 US 272 a t  279. Conversely, the  Board vacated the  
NLRB's order for Burns t o  implement and observe the  CBA which the 
Guards had negot ia ted with Wackenhut. Several of the  reasons given 
fo r  not  enforcing the  Wackenhut CBA on Burns were: (1) the re  w a s  no 
m e r g e r  o r  sale of a s se t s ,  (2) there w e r e  no deal ings between 
Wackenhut and Burns, (3) Burns purchased nothing from Wackenhut and 
( 4 )  became liable for  none of i ts  f inanc ia l  obl igat ions.  406 US 272 
a t  286. The opposite is true i n  t h i s  case: (1) assets w e r e  sold by 
t h e  Exeter School D i s t r i c t  t o  the Cooperative, (2 )  cont rac ts  exist 
between the  t w o  e n t i t i e s ,  (3) t h e  Cooperative School D i s t r i c t  
contracted with Exeter School D i s t r i c t  f o r  purchases and (4) f o r  
assumption of debt. (Exhibit G, Proposed Articles of Agreement.) 
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 Given these  differences o r  dis t inguishing c h a r a c t e r i s t i c s  t o  
Burns, t he  PELRB decision i n  Hollis-Brookline and the  N . H .  Supreme 
Court decision i n  City of Manchester, supra, t h e  i s s u e  s t i p u l a t e d  
m u s t  be answered aff i rmat ively.  The Exeter Regional Cooperative 
School D i s t r i c t  w i l l  be bound by the  terms of the  e x i s t i n g  CBA 
between the  E x e t e r  School D i s t r i c t  and t h e  Exeter Education 
Association when i t  has t e n  o r  more teachers  and professional  
employees, cur ren t ly  covered by the  Exeter Education Association CBA, 
for whom it is  obl igated t o  pay wages and bene f i t s .  The p a r t i e s  are 
reminded t h a t  t h i s  declaratory judgment p e r t a i n s  only t o  the  
continuation of the CBA involving the  Exeter Education Association 
and the preeminent r o l e  of i t s  employees i n  t h e  Cooperative School 
D i s t r i c t .  I t  does not  apply t o  the  other l o c a l  districts; hence, t he  
Appeal of The Ci ty  of Franklin, 137 NH 723 (1993), and Appea1 of 
Sanborn Regional School Board, 133 NH 513 (1990), arguments 
per ta in ing  t o  funding and funding approval (Cooperative D i s t r i c t  
Memorandum pp 2-3.) do not apply and are not  addressed. Those 
requirements appear, however, t o  have been s a t i s f i e d  f o r  t he  1996-99 
Exeter CBA. L i k e w i s e ,  there  is no prohibi t ion t o  agreed t o  cont rac t  
reopeners f o r  t h e  f i v e  other loca l  school d i s t r i c t s  t o  address 
contract  inconsis tencies  or  how t o  resolve any i s sues  t o  be raised by 
the  p a r t i e s  p r i o r  t o  t h e i r  scheduled CBA expi ra t ion  da tes .  

So ordered. 

Signed t h i s  18th day of FEBRUARY, 1997 .  

PARKER DENACO 
Hearing O f f i c e r  

A 



